
 

 

Attorney General’s Department 

Government of South Australia  

GPO Box 464, Adelaide SA 5001 

 

21 August 2020 

 

Dear Attorney 

Statutes Amendment (Provocation, Self Defence and Sentencing) Bill 2020 

Thank you for the opportunity to provide comments in response to the draft Statutes Amendment 

(Provocation, Self Defence and Sentencing) Bill 2020 (the Bill).  This draft Bill marks a significant, 

positive step forward in removing discrimination against South Australians on the basis of their sexual 

orientation gender identity or relationship status and offers an important opportunity to ensure 

evidence of family violence can be appropriately received and considered by the courts when 

determining the outcomes of murder charges.  The process of developing the draft Bill also deserves 

commendation, particularly given the extensive and sensitive community consultation undertaken by 

the South Australian Law Reform Institute (the Institute) prior to developing its report on these 

matters.  This form of thoughtful community consultation on law reform proposals should be 

considered standard practice wherever possible.  

I had the privilege of working at the Institute during the community consultations on the reports that 

led to this draft law being developed.  I am currently a Senior Lecture in Law at the University of South 

Australia with research interests in public law, administrative law, criminal law and human rights.  I 

am also the co-founder of the Rights Resource Network SA, a social enterprise organisation 

connecting researchers and community members with law makers in South Australia.  On behalf of 

the Network, I warmly invite you and your department to make use of our extensive Network to share 

information about the draft Bill and to encourage a range of relevant community organisations, 

experts and individuals with lived experience to share their views with you.  Because the Network 

aims to connect organisations rather than promote any particular policy agenda, the following 

comments are my own and are outlined in summary form below.  As discussed below, many other 

Network members have contributed to this consultation and look forward to continuing to assist you 

and your department in your deliberations. 

Positive aspects of the draft Bill 

• The Bill successfully removes the highly problematic partial defence of provocation which has 

previously been used to advance ‘gay panic’ and other discrimination-based arguments to 

justify unlawful killing (proposed new s14B(1)(a) of the Criminal Law (Consolidation) Act 1935 

(SA)).  This is a positive development, bringing South Australia into line with other States. 

• The Bill successful removes the outdated, discriminatory offence of ‘marital coercion’ 

(proposed new s14B(1)(d)). 

• The Bill removes the common law defences of duress and necessity (proposed new 

s14B(1)(b) and (c)), replacing these defences with statutory alternatives. 
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• The Bill clarifies the legal process for adducing, admitting and considering evidence of family 

violence in murder trials (proposed new s14D and 14F), brining South Australian into line with 

states such as Victoria. 

• The Bill clarifies the approach to ‘imminent and immediate threat’ within the context of self-

defence (clause 8). 

• The Bill attempts to provide protection against the unintended consequences of the now 

repealed ‘defensive homicide’ offence enacted in Victoria by including provisions designed to 

ensure that long-term or repeat perpetrators of family violence cannot take advantage of 

provisions designed to apply to survivors of family violence (proposed new s11A(2) and 14E). 

Areas requiring further attention and refinement 

• Despite the legitimate objectives of proposed new ss11A(2) and 14E, great care must be 

taken when seeking to delineate between perpetrators and survivors of family violence. 

Practical and procedural risks arise.  For example: 

o A survivor of long-term family violence (or a partner who has witnesses the long term 

abuse of a child) may also be a perpetrator of once-off or less serious forms of family 

violence, particularly in dysfunctional relationships involving substance abuse.  This 

would leave the court in the invidious position of having to determine how much family 

violence is ‘enough’ to invoke these provisions.   

o It is not clear whether the delineation sought to be made in proposed s11A between 

survivors and perpetrators of family violence is appropriate when applied in 

combination with the mandatory sentencing regime set out in section 11 of the 

Criminal Law Consolidation Act 1935 (SA).  If it is accepted that circumstances of 

family violence should be taken into account when sentencing a defendant for the 

charge of murder, it may be preferable to provide the court with a broader discretion 

to have regard to the types of matters set out in proposed s14D or the findings made 

by the trial court pursuant to proposed s14C.  A court would still be permitted to 

impose a life sentence if the defendant had family violence related convictions, but it 

would also be better placed to assess whether particularly complex or dysfunctional 

relationships warrant a lesser sentence (for example where allegations of family 

violence had been made against the defendant, who may also be a survivor of family 

violence).   

o There are also questions as to whether it is appropriate for the trial court (proposed 

s14E) or sentencing court (proposed s11A) to apply a civil standard of proof (balance 

of probabilities) to determining whether circumstances of family violence occurs or 

whether a person has a history of family violence.  These provisions could give rise to 

an experience akin to putting the deceased victim on trial for historical acts of alleged 

family violence.  

For these reasons, I recommend further consultation take place on these provisions.  Alternative 

mechanisms for achieving this legitimate end should also be explored, such as expanding upon 

the approach proposed in s14F by empowering both trial courts and sentencing courts to 



 

 

exercise discretion when it comes to the applicability of the defences set out in Part 3 Division 2 

and when sentencing defendants where evidence of family violence has been adduced.  

• While the codification of the defences of necessity and duress add much needed clarity to 

the scope of these previously common law defences, as currently drafted they may unduly 

limit access to these defences in ways that could disproportionally impact vulnerable 

defendants.  For example, as drafted the defences place the burden of proof squarely on the 

defendant (rather than requiring the defendant to make out a prima-facie case that the 

prosecution must then disprove).  Proposed s15D and 15E also exclude ‘prescribed offences’ 

which include secondary liability offences (such as aiding and abetting) and any other offence 

prescribed by the regulations.  Given the narrowing of the scope of the defences of necessity 

and duress that has already occurred in the codification, and in light of the reverse burden 

described above, it is unclear why the potential scope of these prescribed offences is so wide 

(and potentially includes relatively minor criminal activity).  The significance of excluding 

access to these defences for defendants who may have cognitive disabilities, personality 

disorders or other forms of incapacities is particularly significant in light of the mandatory 

sentencing regime discussed below. 

• The changes proposed to the Sentencing Act 2017 (SA) that set out the limited 

circumstances in which a sentencing judge can depart from the prescribed mandatory 

minimum non-parole period would replace the term ‘special reasons’ with ‘exceptional 

circumstances’.  This change comes only a couple of years after introducing the current s48 

into the Sentencing Act, which attracted extensive academic and judicial commentary.1 The 

substantive difference between the two terms is not clear, however it is possible to infer that 

the proposed change would narrow rather expand the discretion to depart from a mandatory 

minimum non-parole period.  This change will have significant ramifications across the South 

Australian sentencing regime and therefore demands careful, detailed justification (for 

example in the form of detailed Explanatory Notes or examples within the provision itself) and 

consultation. 

Additional matters requiring attention  

• The reforms proposed in this draft Bill (in particular proposed ss11A, 14E, 15D and 15E and 

clauses 14-15) reshape the impact of South Australia’s mandatory sentencing regime in 

significant ways, with potentially concerning ramifications for vulnerable defendants.  Whilst 

the policy objectives behind these changes may be sound, these reforms demand a 

broader evaluation of the effectiveness and impact of the mandatory sentencing regime.2  

This draft Bill could provide an important catalyst for a separate referral to the Institute on 

the issue of mandatory sentencing, building on the work already prepared in the Institute’s 

 

1 See e.g. Patrick Leader-Elliott, ‘Clarifying The Incomprehensible: South Australia's Mandatory Minimum Non-Parole Period 

Scheme’ (2012) 36(4) Criminal Law Journal 216; R v A, D (2011) 109 SASR 197, 204 (Doyle CJ); R v Li [2016] SASCFC 

152, [46] Stanley J (Peek J agreeing), Hallcroft (2016) 126 SASR 415 [133] (Lovell J); 429–432 [54]–[66]. 
2 For an overview of some of the criteria that should be considered in any evaluation of the mandatory sentencing regime 

see Law Council of Australia’s publications on mandatory sentencing available at 

https://www.lawcouncil.asn.au/tags/mandatory-sentencing 

https://www.lawcouncil.asn.au/tags/mandatory-sentencing


 

 

Homicide sentencing: Background research paper , and considering the particular impact 

on of the regime on Aboriginal South Australians.3 

• Further consideration should be given to incorporating consideration of motives of prejudice as 

a factor in sentencing, in line with the approach adopted in New South Wales, Victoria and the 

Northern Territory4  and advised by Equality Australia in their submission in response to the draft 

Bill.  This could be accommodated within s11(1) of the Sentencing Act 2017 (SA) with the 

insertion of the following individual sentencing factor: 

 whether the offence was motivated (wholly or partly) by hatred for or prejudice against a 

group of people to which the offender believed the victim belonged (such as people of a 

particular race, religion, sex, sexual orientation, gender identity, age, or people having an 

intersex variation or a particular disability); 

• The reforms proposed in the draft Bill appropriate recognise the need to redesign our criminal 

justice system to more appropriately respond to the incidence of family violence in our 

community.  In furtherance of this aim, it is recommended that you and your department 

actively explore the merits of including an offence of ‘coercive control’ into the South 

Australian criminal law.  Recent research from the University of South Australia may be 

instructive in this area,5 and the Rights Resource Network SA would be pleased to facilitate 

further discussions on this issue. 

Overall , in my view, the Bill has legitimate objectives in mind that responds positively to the Institute’s 

report, even if not all of the Institute’s recommendation are implemented in full.  The more novel 

features of the Bill (such as proposed clauses 11A(2),and 14F) require further consideration by 

relevant community organisations and others with lived experience of family violence to ensure that 

they provide a practical, effective legal framework for responding to unlawful killing in circumstances 

of family violence.  I also urge you and your department to consider referring the list of additional 

matters for consideration to the Institute for inquiry and report in order to ensure this draft Bill forms 

part of a broader legal landscape that recognises the need to preserve a level of discretion for 

sentencing courts, whilst also making a strong normative statement about the severity of the crime 

of murder. 

In making these observations, I recommend to you the submissions prepared by Rights Resource 

Network SA members including Equality Australia, Embolden SA, South Australian Rainbow Alliance 

(SARAA), Aboriginal Legal Rights Movement and Associate Professor Ben Livings and Lisa Parker 

from Justice & Society, UniSA.  While these submissions contain important differences, when taken 

 

3 The work of the Australian Human Rights commission on this topic would be instructive in framing the parameters of 

such a reference see eg. 

https://humanrights.gov.au/sites/default/files/content/pdf/social_justice/submissions_econ_social_cultural/Mandatory.pdf 
4 See ibid pp. 876-7 and case law referred to in fn 19; Sentencing Act 1995 (NT) s 6A(e); Sentencing Act 1991 (Vic) s 

5(2)(daaa); Crimes (Sentencing Procedure) Act 1999 (NSW) s 21A(2)(h). Tasmanian legislation states that racial 

motivation should be taken into account as an aggravating factor in sentencing: Sentencing Act 1997 (Tas) s 11B.  
5 New Findings on Family Violence from University of South Australia Summarized (Coercive Control During Pregnancy, 

Birthing and Postpartum: Women's Experiences and Perspectives On Health Practitioners' Responses) 2020, Psychology 

& Psychiatry Journal, NewsRX LLC, p. 177.  See also Harris, Bridget A & Woodlock, Delanie 2019, ‘Digital Coercive Control: 

Insights From Two Landmark Domestic Violence Studies’, The British Journal of Criminology, vol. 59, no. 3, pp. 530–550. 

http://law.adelaide.edu.au/system/files/media/documents/2019-02/homicide_sentencing_background_research_paper_20180620.pdf
https://humanrights.gov.au/sites/default/files/content/pdf/social_justice/submissions_econ_social_cultural/Mandatory.pdf


 

 

together they provide an important holistic view of the impact of the changes proposed in this Bill on 

the lives of vulnerable South Australians.  I strongly encourage you and your department to engage 

in further discussions with these organisations as you finalise the content of the Bill and offer the 

services of the Network to help facilitate this dialogue. 

As noted above, I look forward to offering further assistance as the draft Bill progresses.  I can be 

contacted on 0401132544 or sarah.moulds@unisa.edu.au  

Yours sincerely  

 

Sarah Moulds  
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